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QUESTIONS PRESENTED 

In the opinion of appellant the following questions are presented: 

1. Whether a rule requiring corroboration should be 
adopted in a case charging violation of sale and possession 
of narcotic drugs, where the sole testimony as to the sale 
comes from an undercover narcotics agent, wherein the sales 
are alleged to have been made on October 10, 11 and 12, 1962, 
the warrant of arrest is obtained on December 5, 1962 and the 
appellant is first made aware of the charged in February of 
1963, and the identify of the undercover agent is made known 
about December 14, 19627 

2. Whebher an indictment charging sale and possession 
of narcotic drugs should be dismissed in a case where it is 
alleged that sales of narcotic drug were made on October 10, 
11 and 12, 1962, a warrant is obtained on December 5, 1962, 


and bhe appellant is first made aware of the charges in 


February of 1963, and the identity of the undercover agent 


is made known about December 14, 1962, and there is no 
explanation as to why the warrant was not executed and pro- 
secution commenced for more than two months after the ob- 


taining of the warrant? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal by the defendant, Larry C. Godfrey, in the 
Court below, from a judgment of conviction by a jury on nine (9) 
counts of an indictment charging the violation of the Federal 
Narcotics Laws. The District Court below had jurisdiction by 


virtue of Title 11, Sections 305 and 306 of the District of 


Columbia Code, 1961 Edition, as amended. The jurisdiction of 


this Court is conferred by virtue of the provisions of Title 
28, Section 1291 of the United States Code. 


Ian 


STATEMENT OF THE CASE 


On October 10, 1962, one Robert I. Bush, an officer working 
in an undercover capacity with the Narcotics Squad of the Metro- 
politan Police Department testified that approximately 9:20 p.m. 
he saw the appellant on fhirteenth Street near the corner of 
Wallach Place, N. W. (Tr.25). 

The officer testified that he purchased two glassine 
envelops from appellant for which he paid him $10.00. He 
showed him no written order form and there were no Federal tax 
stamps on the envelops. (Tr.27). 

Officer Bush testified that on October 11, 1962 at about 
10:30 p.m. in the vicinity of Thirteenth and Quincy Streets, 
N.E., he turned the envelops over to Detective Thomas: Didone, 
Jr. (Tr. 29). 

Officer Bush testified that he next met appellant on 
October 11, 1962 at approximately 8:00 p.m. in an alley east 
of the 2000 block of Fourteenth Street, N.W., where he purchased 
one glassine envelop for $5.00. (Ir. 30.) No written order 
form was presented and no Federal tax stamps were on the en- 
velop. (Tr. 31). 

The officer further testified that he turned the envelop 
over to Detective David Paul at approximately 10:30 p.m. on 
the same evening. (Tr. 32). 


Officer Bush testified that on October 12, 1962 ‘at ap- 


proximately 8:00 p.m. he again met the appellant in an alley 
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east of the 2000 block of Fourteenth Street, N.W., where he 
purchased one glassine envelop for $5.00. (Tr. 33). No 
written order form was presented and there were no tax stamps 
on the envelop. (Tr. 34). 

The officer further testified that he turned the envelop 
over to Detective Didone on October 13, 1962 at approximately 
1:30 p-m. (Tr. 35). 

On cross-examination, the witness stated that he was with ’ 
three persons at the corner of thirteenth and Wallach Place on 
October 10, 1962. He knew one of them by name and had seen him 
about two or three week prior to the trial, but never asked him 
to be 2 witness in the case. (Tr. 37, 38,39). 

Further, the officer testified that he filed the complaint 
concerning the appellant and obtained a warrant on December 5, 
1962. (Tr.49). It was not until March of 1963 that the war- 
want was executed. (Tr.50). 

The next Government witness was Officer Thomas Didone, Jr. 
of the Metropoliten Police Narcotic Squad who testified that 
he met Bush on October 11, 1962 and received Government Ex- 


hibit 1 (small envelop containing two glassine envelops) 


(Tr. 60). He placed these in a larger envelop, Government 


Exhibit 1-A and turned them over to the Chemist on October 15, 
1962. (Tr. 62). 

Didone further testified that on October 15, 1962, he 
again met Bush and received a small envelop containing one 
glassine envelop, Government Exhibit 3. (Tr.63). He stated 


3. 


that he put this into a larger envelop, Government Exhibit 3-4 
and delivered it to the Chemist on that day. (Tr. 6u). 

The next Government witness was Officer David Paul of the 
Metropolitan Police Department, Narcotic Squad, who testified 
that on October 11, 1962 he met Bush and received a small en- 
velop containing a galssine envelop, Government Exhibit 2. 
(Tr. 69). He placed this into a larger envelop, Government 
Exhibit 2-A and turned it over to the Chemist on October 15; 
1962. (Tr.70). 

The last witness for the Government was the Chemist, 
William P. Butler, who testified that an examination of 
Government's Exhibits 1,2 and 3 revealed heroin hydrochloride. 
(Tr.76,78). 

The Gevernment rested its case with these four witnesses. 
(Tr. 81). 

The only witness for the defendant ws the appellant who 
Genied having made any sales of narcotics to Bush. (Tr. 86). 
Appellant testified that he was in New York on the 9th and 
10th of October, but could not recall his whereabouts’ on 
October 11 and 12, (Tr. 88). It was not until February of 
1963 that appellant was made aware of charges against hin. 
(Tr. 89). He further testified that he made attempt to account 
for his whereabouts on October, 10, 11, and 12 but was unable 
to do so, because of the time element. (Tr. 89). He testified 


that at late hours he was home (Tr. 94), but during early hours 


walking around (Tr. 94) or by a restaurant. (Tr. 97). 
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Motions for judgment of acquittal were made at the conclusion 
of the Government's case and renewed at the conclusion of the 
entire case and were denied by the Court. (Ir. 82, 106). 

A pre-trial motion to dismiss the indictment for lack of 
a speedy trial in that there was delay between the alleged 
offenses and institution of prosecution was denied. This 
motion was renewed prior to the trial before the trial Judge. 


(Tr. 3,4). 


STATEMENT OF POINTS 
1. That where there is a delay between the commission of 
an alleged offense and the institution of prosecution, a con- 
viction for possession and sale of narcotic drug upon the un- 
corroborated testimony of one witness should not stand. 
2. The Court below erred in denying appellant's motion 
for dismissal of the indictment under the facts and circum 


stances of this case. 


SUMMARY OF ARGUMENT 
It is the contention of the appellant that where there is 
no justifiable reason for a delay between the commission of an 


alleged offense and the institution of prosecution, a conviction 


for sale and possession of narcotics should not stgnd upon the 


uncorroborated testimony of one witness to the alleged sale and 
possession, especially where there is oppottunity for such 
corroboration, as in this case. Further the delay was in- 
excusable where the warrant was obtained December 5, 1962 and 
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not executed until February of 1963 and there was no evidence 
that appellant was a fugitive or that he whereabouts were 
unknown. 

It is further contended by appellant that the denial 
of his motion to dismiss the indictment should not have been 
made by the Court below in a case where the alleged offenses 
were committed on October 10, 11, and 12 of 1962, a warrant 


was not obtained until December 5, 1962 and not executed until 


February of 1963. This delay deprived appellant of his ability 


to adequately prepare his defense and appears to be purposeful 


and oppressive. 


ARGUMENT 
1. Thet where there is a delay between 
the commission of an alleged offense end 
the institution of prosecutivun, a convic- 
tion for possession and sale of narcotic 
drug upon the uncorroborated testimony of 
one witness should not stand. 

With respect to Point 1, appellant desires the Court to 
read pages 49 and 50 of the reporter's transcript and the 
Commissioner's proceedings and the return of the indictment 
contained in the original record on appeal. 

The principal contention on this appeal is for a ruling as 
to whether or not a conviction for selling narcotics should rest 
upon the uncorroborated testimony of a narcotics agent. 

Appellant is well aware that this question has been before 
this Court on prior occasions and that this Court has ruled 


that a conviction may stand upon such uncorroborated testimony. 
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Wilson v. United States, No. 17,895, decided October 3, 1963, 
Petition for Rehearing en banc denied February 13, 1964; Morgan 
v. United States, __U.S. App. D.C.__, 319 F.2d 711; Matthews 
v. United States, U.S. App. D.C.___, 317 F.2d 740; Smith v. 
United States, 110 U.S. App. D.C. 344, 293 F.2d 533. 

In the instant case, the problem of ssutaining a convic- 
tion upon the uncorroborated testimony of a narcotic agent is 
compounded by the delay between the commission of the alleged 
offenses (October 10, 11 and 12, 1962) and the obtaining of a 
warrent (December 5, 1962). The warrant was not executed 
immediately and it was not until February of 1963 that the 
appellant was aware of the charges against him. 

The question of delay in institution of prosecution and 
factors of speedy trial have posed sericus questions before 


this Court. Nickens v. United States, __U.S. App. D.C.__, 


323 F.2d 808, and Smith v. United States, __U.S. App. D.C.__, 


331 F.2d 784. Appellant finds nothing in the present record 
justifying the delay in the institution of the prosecution 
in this case. Specifically, there is nothing to justify such 
delay in the obtaining of a warrant on December 5, 1962 and 
its execution in February of 1963. The appellant alleged 
that he was not a fugitive and the Government has not con- 
tradicted this allegaticn. 

Appellant feels that this problem was succinctly stated 
by the Honorable Chief Judge Bazelon, concurred in by the 
Honorable Judge Wright in dissenting from the denial of the 
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rehearing en bane in Wilson v. United States, supra. 

Appellant relies upon the views expressed by these two learned 
Judges of this Court in the Wilson case, supra. As Judge Bazelon 
points out in his opinion in that case: "Other cases which have 
been and are now before this Court seem to show that such a delay 
is the prevailing pattern in narcotic cases." In the: footnote 
following this statement, such cases ere listed. The instant 
case is one more that is to be added to the list. 

The requirement of corroboration has been stated in other 


types of offenses. e.g. Kicwell v. United States, 38 App. D.C. 


566; Kelly v. United States, 90 U.S. App. D.C. 125, 19¥.F.2d 150. 


The underlying factor, in appellant's opinion, in requiring cor- 
roboration is to prevent abuse and a recopnition of unreliability 
inherent in certain types of cases. Appellant contends that 
these same factors are present in a narcotics case where there 
has been unreasonable delay between the commission of the alleged 
offense and the institution of the prosecution. . 

It is therefore urged upon this Court, that reconsideration 
be given to its prior decisions on this subject and that in the 
instant case corroboration should have been required. 

II. The Court below erred in denying appellant's 
motion for dismissal of the indictment uncer 
the facts and circumstances of this case. 

With respect to Point II, appellant desires the Court to 
read pages 49, 50, 56 and 57 of the reporter's transcript and 
the Commissioner's proceedings and the return of the indictment 
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contained in the original record on appeal. 

It is the contention of appellant that the indictment 
should have been Cismissed in the instant case, for the 
reason that there was purposeful delay between the commission 
of the alleged offenses and the institution of prosecttion. 

It is true that in Nickens v. United States, supra. 
this Court affirmed a conviction where the delay was some 
seven and one half months. However, there is one important 
factors in the Nickens case, which differs from this case. 
That is that in the Nickens case, the warrant was issued one 
day and the defendant was arresbed the following day. In 
this case, although the warrant was obtained on December 5, 
1962, appellant was not aware of the nature of the charred 
until February of 1963. 

The fact that the officer was working in an undercover 
capacity and his usefulness would have been destroyed is de- 
feated by his own testimony that about December 14, 1962, 


at the first Commissioner's hearings, his identity was ex- 


posede (Tr. 56). The record is devoid of any explanation 


as to why the warrant on appellant was nt executed in December. 
The evil inherent in such a delay were ably set forth by Judge 
Wright in his concurring opinion in the Nickens case. 

It is evident that because of this delay, the appellant 
was fatally handicapped in preparing for his defense as the 
reading of his testimony will show and that therefore, such 
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delay should have been fatal to this prosecution. 


CONCLUSION 
In consideration of the premises hereinabbve considered, 


the Judgment of the Lower Court should be reversed. , 


Respectfully submitted, 


WILLIAM J. GARBER 
412 Fifth Street, N.W. 
Washington, D.C. 20001 


Counsel for appellant 
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QUESTIONS PRESENTED 


Appellant’s conviction rested primarily on the testi- 
mony of an undercover police officer of the Metropolitan 
Police Department, Narcotics Squad, who purchased nar- 
cotics from him on October 10, 11 and 12, 1962. Appel- 
lant was arrested on February 10, 1962 in the State of 
New Jersey and notified shortly thereafter of the 
charges against him in the District of Columbia. In the 
opinion of the appellee the following questions are pre- 
sented: 


1) Is the testimony of a narcotics officer sufficient to 
support a conviction for violation of the narcotics laws? 

2) Was appellant denied a fair trial because his arrest 
followed his offense by four months? 


Counterstatement of the case 
Statutes involved 
Summary of argument.. 
Argument: 
I. Officer Bush’s testimony required no corroboration.. 


II. Appellant was not denied a fair trial by reason of 
a delay between his crime and arrest 


Conclusion 


TABLE OF CASES 
*Hardy v. United States, No. 18079, D.C. Cir., August 20, 


Matthews v. United States, 115 U.S. App. D.C. 339, 319 
F.2d 740 (1963), petition for rehearing en banc denied 
July 30, 1963. 

Morgan v. United States, 115 U.S. App. D.C. 310, 319 F.2d 
711 (1963) 

*Nickens v. United States, 116 U.S. App. D.C. 338, 323 F.2d 
808 (1963), affirmed by this Court 

Smith v. United States, No. 17106, D.C. Cir., February 20, 
1964 (en banc) 

Smith v. United States, 110 U.S. App. D.C. 344, 293 F.2d 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,442 


Larry C. GODFREY, APPELLANT 
v 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a nine count indictment filed April 15, 1963 Larry 
C. Godfrey was charged with violation of the federal nar- 
cotics laws.’ Appellant was tried and found guilty as in- 
dicted on January 7, 1964. By judgment and commitment 
filed February 14, 1964 appellant was sentenced to con- 
current terms of five years each on counts 1, 3, 4, 6, 7 and 
9, and one to five years on counts 2, 5 and 8 all sentences 
to run concurrently with each other. On February 24, 
1964 the District Court granted this appeal. 


126 U.S.C. § 4204(a), 26 U.S.C. § 4705(a), 21 U.S.C. § 174. 
(1) 
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The narcotics violations for which appellant was tried 
and convicted occurred on October 10, 11 and 12, 1962. 
Although the record is not entirely clear on what hap- 
pened thereafter, it is clear that on December 5, 1962 
Officer Bush swore to a complaint and a warrent for ap- 
pellant’s arrest was issued (Tr. 49). The record is silent 
as to why, the warrant issued on December 5th was not 
executed until February 1963. It appears from the rec- 
ord, however, that appellant was arrested in New Jersey 
on February 11, 1963 for a narcotics violation. (Tr. 85, 
96). Shortly thereafter he was informed of the charges 
against him in the District of Columbia (Tr. 85, 89, 101). 
On February 13, 1963 appellant signed a “Waiver of 
Remand Hearing” and on the 19th of February a District 
Court Judge for the District of New Jersey signed an 
order of Removal (See Record, order of Removal). On 
March 13, 1968 appellant appeared before the U. S. Com- 
missioner in the District of Columbia for the purpose of 
having bail set (U. S. Commissioner’s Record of Pro- 
ceedings, dated March 13, 1963). 

On May 23, 1963 appellant through his counsel filed a 
“Motion to Dismiss”? It was heard, argued and denied 
on May 31, 1968 by District Court Judge Matthews. 

Appellant’s conviction was based chiefly on the testi- 
mony of Robert I. Bush, a Metropolitan Police Officer, 
assigned to the Narcotics Squad (Tr. 24). The testimony 
of Officer Bush revealed that on October 10, 1962 he was 
walking south on Thirteenth Street around 9:20 P.M. 
when he saw appellant at the corner of 18th and Wallach 
Place, N.W. (Tr. 26). Officer Bush walked over to ap- 
pellant and asked for “two joints”* (Tr. 26). Appellant 
handed him two small glassine envelopes, which later 
proved to contain heroin. (Tr. 27, 28, 77). In return 
Officer Bush gave appellant ten dollars (Tr. 27). 


2 Appellant made no request for the transcript of this motion, 
hence it is not a part of this record. 


3A “joint” is narcotics terminology meaning either a capsule of 
heroin or a bag of heroin (Tr. 26). 
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On the following day, October 11, Officer Bush saw 
appellant at approximately 8:00 P.M. in an alley East 
of the 2000 block of Fourteenth Street, N.W. (Tr. 30). 
Officer Bush told appellant that he wanted one “joint” 
and handed him $5.00. Appellant handed him an enve- 
lope containing narcotics drugs (Tr. 32). 

Finally on October 12, Bush again saw appellant in 
an alley East of the 2000 block of Fourteenth Street 
around 8:00 P.M. (Tr. 33). Appellant was sitting in the 
alley on a log when Officer Bush asked him for one 
“thing” (Tr. 33). Appellant handed him a glassine enve- 
lope in return for $5.00 (Tr. 33). A field test conducted 
by Officer Bush on the contents of the envelope revealed 
that it contained narcotics (Tr. 35). Officer Bush after 
each purchase of the narcotics placed the contents in 
separate envelopes, which he later turned over to his 
supervisors (Tr. 28, 32, 35, 52). 

Officer Didone of the Narcotics Squad explained that on 
October 11 and 15 he met with Officer Bush in the vicin- 
ity of 13th and Quincy Streets. On both of these occa- 
sions Officer Bush turned over to him small envelopes 
containing heroin (Tr. 60, 62, 68). Detective Paul sim- 
ilarly explained that on October 11th he met with Officer 
Bush and received a small envelope containing narcotics 
(Tr. 69). Both officers testified that they kept the con- 
tents of the envelopes which they received from Officer 
Bush in their lockers in the Narcotics Squad Office (Tr. 
62, 70). On October 15, 1962 they delivered these enve- 
loped to the U.S. Chemist, William Butler (Tr. 62, 70). 

Dr. Butler performed a qualitative analysis on the 
contents of the envelopes he received from Officers Paul 
and Didone. His analysis revealed that the contents of 
the envelopes contained a mixture of heroin hydrochloride 
and milk sugar, a narcotic drug (Tr. 76-77). 

In his own defense appellant testified that he had never 
seen Officer Bush prior to his first appearance in court 
(Tr. 85). On October 10, 1962, the date of the first of- 
fense, appellant maintained he was in New York seeking 
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a job (Tr. 88). Appellant was unable to recall what he 
was doing on October 11th and 12th (Tr. 88). He was 
not aware of any charges against him until February, 
when he was arrested in New Jersey and informed of 
the outstanding warrant in Washington, D. C. (Tr. 89). 
Appellant was unemployed during the dates in question 
(Tr. 94). 


STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence-—Whoever fraudulently 
or knowingly imports or brings any narcotic drug 
into the United States or any territory under its 
control or jurisdiction, contrary to law, or receives, 
conceals, buys, sells, or in any manner facilitates the 
transportation, concealment, or sale of any such nar- 
cotic drug after being imported or brought in, know- 
ing the same to have been imported or brought into 
the United States contrary to law, or conspires to 
commit any of such acts in violation of the laws of 
the United States, shall be imprisoned not less than 
five or more than twenty years and, in addition, may 
be fined not more than $20,000. For a second or sub- 
sequent offense (as determined under section 7237 
(c) of the Internal Revenue Code of 1954), the of- 
fender shall be imprisoned not less than ten or 
more than forty years and, in addition, may be fined 
not more than $20,000. 

Whenever on trial for a violation of this sub- 
section the defendant is shown to have or to have 
had possession of the narcotic drug, such possession 
shall be deemed sufficient evidence to authorize con- 
viction unless the defendant explains the possession 
to the satisfaction of the jury. 

For provision relating to sentencing, probation, 
ete., see section 7237(d) of the Internal Revenue 
Code of 1954. (As amended July 18, 1956, ch. 629, 
title I, § 105, 70 Stat. 570.) 


5 


Title 26 U.S.C. § 4704(a)—General requirement pro- 
vides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from narcotic drugs shall be prima 
facie evidence of a violation of this subsection by the 
person in whose possession the same may be found. 


Title 26 U.S.C. § 4705(a)—General requirement pro- 
vides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in 
pursuance of a written order of the person to whom 
such article is sold, bartered, exchanged, or given, 
on a form to be issued in blank for that purpose by 
the Secretary or his delegate. 


SUMMARY OF ARGUMENT 


The uncorroborated testimony of a police officer will 
support a conviction for violation of the narcotics laws. 
Even if this were not so, the testimony of the officer in 
the case at bar was corroborated. 

Appellant was not denied a fair trial by reason of the 
fact that he was not arrested for his October 10, 1962 
sale until February 10, 1962. Hardy v. United States, 
infra. This same argument has been raised by appellants 
in numerous cases and has been rejected. The argument 
remains without merit. 


ARGUMENT 


I. Officer Bush’s testimony required no corroboration. 


This issue had been presented to the Court time and 
time again. This Court has continually rejected argu- 
ments urged by appellants on this point. It is now too 
well settled, to require further argument, that the un- 
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corroborated testimony of a police officer is sufficient to 
support a conviction for violation of the narcotics laws. 
Wilson v. United States, U.S. App. D.C.——F.2d 
—— (1963), petition for rehearing en banc denied 
February 13, 1964; Morgan v. United States, 115 U.S. 
App. D.C. 310, 319 F.2d 711 (1963); Smith v. United 
States, 110 U.S. App. D.C. 344, 293 F.2d 532 (1961). 
See Matthews v. United States, 115 U.S. App. D.C. 339, 
319 F.2d 740 (1963), petition for rehearing en banc de- 
nied July 30, 1963 (a jury may, under proper instruc- 
tions, convict a seller of narcotics on the uncorroborated 
testimony of an accomplice). 

In any event, Officer Bush’s testimony is not entirely 
uncorroborated. The record shows that after each pur- 
chase he placed the narcotics in an envelope in his 
locker. The narcotics were kept there until they were 
turned over to his supervisors, Detectives Paul and Di- 
done. They, in turn, gave them to the chemist. There is 
no claim of lack of continuity in identifying the capsules 


which were the subject of the chemist’s testimony as the 
very contraband which was sold. See Wilson v. United 
States, supra. 


II. Appellant was not denied a fair trial by reason of 
a delay between his crime and arrest. 


Appellant sold narcotics on October 10, 1962. A war- 
rant was issued on December 5, 1962 and he was ar- 
rested in New Jersey on separate narcotics charges on 
February 10, 1963. After being informed of the arrest 
by New Jersey authorities, the outstanding District of 
Columbia warrant was forwarded to New Jersey the fol- 
lowing day, February 11, 1963.4 


* Although the record is silent as to when the District of Colum- 
bia warrant was executed, the records of the United States Mar- 
shal’s office reveals that on February 11, 1963, that office sent a 
copy of the warrant to the United States Marshal in New Jersey 
requesting that the warrant be served on appellant. Presumably 
oe warrant became a part of the records of the New Jersey District 

ourt. 
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Appellant in his brief concedes the fact that in 
Nickens v. United States, 116 U.S. App. D.C. 338, 323 
F.2d 808 (1963), affirmed by this Court, the delay be- 
tween offense and arrest was some seven and one-half 
months. However, counsel urges that there is a signifi- 
cant difference in the instant case, namely in Nickens 
the warrant was executed the day after it was issued, 
whereas here the warrant was not executed until ap- 
proximately two months after it was issued.° (Appel- 
lant’s Br. 9). 

Appellant offers a factual distinction without a legal 
difference. For what is crucial is when appellant is put 
on notice of the charge against him and not merely when 
a warrant is executed. See Nickens v. United States, 
supra; Hardy v. United States, No. 18079, D.C. Cir., 
August 20, 1964; Smith v. United States, No. 17106, D.C. 
Cir., February 20, 1964 (en banc); Wilson v. United 
States, supra. In all these cases the appellants were put 
on notice of the charges against them later than was 
appellant in the instant case. Their convictions were af- 
firmed. Noteworthy is the fact that in Wilson, supra,° 
appellant raised the identical defense as was raised in 
the instant case, namely, that as a result of the delay 
she was unable to remember what took place on the 
date of the crime. This Court rejected the argument at 


5 Appellant made no effort at trial, by examination of witnesses 
or otherwise, to determine why the warrant was not executed 
sooner. (But see Tr. 49 & 50). Significantly when the prosecutor 
on re-direct examination attempted to go into the reason why the 
warrant was not issued immediately after the offense, counsel for 
appellant objected (Tr. 57). Moreover, the pre-trial motion to dis- 
miss was not requested to be transcribed by appellant for purposes 
of appeal. In view of the fact that appellant was arrested in New 
Jersey, that Officer Bush’s identity was revealed early in Decem- 
ber, thereby eliminating his usefulness as undercover agent, if any 
speculation be permitted, it would not seem unreasonable to sug- 
gest that the failure to arrest appellant immediately was because 
they were unable to locate him. 


¢In Wilson the offense was committed on October 1, 1961, the 
warrant issued on January 11, 1962, and was not executed until 
March 29, 1962. 
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that time, it has gained no stature in the interim. Ac- 
cordingly, appellant’s claim of entitlement to prompt ap- 
prehension is without merit. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
WILLIAM H. COLLINS, JR. 
RosBert D. DEVLIN, 
Assistant United States Attorneys. 
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MEMORANDUM AFTER REMAND 
In January, 196+, appellant was convicted by a jury on nine counts of 

an indictment relating to three separate sales of narcotics in October, 1962. 
On appeal, he challenged the denial of his pre-trial motion to dismiss the 
indictment, which had been based on the four month delay between offenses 
and arrest and, more particularly, on the two month interval between issuance 
of the warrant and arrest. By order dated November 23, 196+, this Court 
remanded the case for further inquiry into 

the reasonableness vel non of the delays occurring 

between the dates of the alleged offense by appellant, 

the filing of the complaint and issuance of the arrest 

warrant, and the appellant's arrest, and the effect, 

if any, on the defense of the case. . .. 
The order noted that this Court would take judicial notice of the testimory 
teken in Ross v. United States, No. 17877, pursuant to a similar order of 
remand. The remand hearing was held by Judge Youngdahl on December 11, 196}, 
and his memorandum containing findings of fact and conclusions of law was 


filed in the District Court on July 16, 1965. This Court then granted 


appellee leave to file this memorandum and appellant leave to respond thereto. 


5 As 
STATEMENT OF RELEVANT TESTIMONY 

Appellant was arrested on February 11, 1963, in New Jersey, on a warrant 
issued on December 5, 1962 by the United States Commissioner tor the District 
of Columbia (T. Tr. 49; S. fr. 18-19, 35~36, 72-73). The testimony taken on 
remand related primarily to the efforts of the police to execute the warrant 
and to appellant's whereabouts between October, 1962 and February, 1963. 
Because of the developments in the law since appellee's brief in this case wes 
filed, this memorandum summarizes Riaitentinore ethiet erie! enstontrenandtes 
it relates to the factors considered significant by this Court in Ross v. 
United States, _U.S. App. D.C. __, 349 F.2a 210 (1965) and its progeny. 


The cause of the delay between the offenses and | 
the warrant application. , 


Officer Robert I. Bush joined the Metropolitan Police Department on 


March 5, 1962, having no prior formal police training. After two weeks at the 
Police Academy, he was assigned to the Narcotics Squad and a few days later 
went out on the street (a stranger to Washington) to commence an undercover 
investigation of the narcotics traffic in the District of Columbia (T. Tr. 2 
25, 36-37.) During his months undercover, Officer Bush 


would hang around in the area of the 1900 block of 

Fourteenth Street, and around Eighth and K, Southeast, 

Eighth and H, Northeast. There was no particular place 

that [he] was supposed to go, just wherever narcotics 

addicts and peddlers congregate [he] was told to go 

into these areas and hang around these particular areas.(T.Tr. 48.) 


References to "T. Tr." are to the transcript of the trial proceedings on 
Jamary 6 and 7, 1964; "S. Tr." refers to the transcript of the remand hearing 
held December 11, 1961. 
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His investigation was directed not against one man but against an entire area, 
and his purpose was to "[try] to work on anyone selling narcotics [sic] drugs" 
(S. Tr. 10). After several months, a decision was made to terminate Officer 
Bush's investigation, following conferences between the officer, his =o 
visors, Detectives Thomas Didone and David Paul of the Narcotics Squad, the 
captain of the Narcotics Squad, and the United States Attorney's office (T. Tr. 
45; S. Tr. 7-8, 14, 21). Consequently, on December 5, 1962, warrants were ob= 
tained for 51 people, including appellant, from whom Officer Bush had made 
purchases of narcotics (T. Tr. 49; S.Tr. 9-11). ‘The police efforts to execute 
these warrants are described below. Officer Bush finally ceased his undercover 
activity on December 14,:1962, when he first appeared before the United States 


Commissioner for preliminary hearings and his police connections definitely 


became known (T. Tr. 56-58; S. Tr. 20-21). 


None of the people from whom Officer Bush purchased narcotics during his 
investigation were arrested until December 5, for arrests would require revela- 
tion of the officer's identity and, since he necessarily would be unable to make 
future purchases, the end of his usefulness as an undercover agent (T. Tr. 57; 
S. Tr. 9-10). Thus all arrests were delayed until the completion of the 


officer's investigation (T. Tr. 57). 


The effort to arrest appellant. 

Execution of the 51 warrants issued on December 5 began immediately. 
About 7 or 8 narcotics officers, including Detectives Paul and Didone, worked 
throughout the night of the 5th and into the 6th, looking for appellant and the 
other defendants, until they had to appear in court on the 6th. Although 


several arrests were made that first night, appellant was not to be found. 


Aiee 


(S. Tr. 1-12, 21.) In the early morning hours of the 6th Detectives 


Paul and Didone went to the second floor of 1714 Q Street, N.W., acting 


on information that appellant stayed there with one "Ricky." At that eparte 


ment the detectives found Richard Reeves and arrested him pursuant to a warrant. 
Although appellant was not there, Reeves told the officers that he did stay 
there at times, and there was evidence in the apartment "that indicated if 

he didn't live there, he frequented". The detectives learned from Reeves 

that appellant lived some place near or across the District line, but Reeves 
either did not know or would not reveal precisely where the place was. 

(S. Tr. 13, 33-34.) 

After the initial sweep of arrests, the Police Department Identificatior 
and Criminal Records Bureaus, the Federal Bureau of Narcotics, and all = 
cotics squad officers were alerted to the outstanding warrant for appellant's 
arrest (S. Tr. 13, 17-18, 34). ‘Informants were quizzed as to appellant's 
whereabouts and asked to notify the police if they saw appellant or learned ~ 
where he was staying (S. Tr. 14, 34, 38-39). Officers on the beat were 
advised of the warrant and presumably attempted to locate appellant (Ss. Tr. 2k). 
During the several months following December 5, narcotics officers "contin= 
uously" cruised the areas where appellant and other defendants were known to 
frequent, looking for the wanted men and inquiring as to their whereabouts 
(S. Tr. 1b, 23-25, 35-37). Though some time was necessarily spent in court 
appearance and required paper work, the officers devoted parts of at least 
three or four days a week to the search for appellant Reyes missing 
defendants. (S. Tr. 14, 23025, 35-37.) Aware that appellant frequented the 
2/ The difficulty of executing these warrants is shown by the fact that in 


ae ee about six or seven of the warrants were still outstanding 
S. Tr. 37)- 
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area of lth and U Streets and that this is "the most active narcotics spot 
in the city", the officers spent about 90 per cent. of their time there 
(Ss. Tr. 22, 37-38). Officer Bush too cruised that area, but did not see 
appellant between October 12, 1962 and the day appellant was first brought 
to court (7. Tr. 50; S. Tr. 23). Although Detective Paul knew that appellant 
had once lived in the 1900 block of 14th Street, over the Adam's Rib Restaurant 
that he owned, the detective had spoken in early November, 1962 with a man who 


said he had bought the restaurant from appellant and that appellant no longer 


lived there (S. Tr. 37=38). 


Finally, about the middle of January, Agent Wilbur Jones of the Federal 
Bureau of Narcotics told Detective Paul that an informant had said appellant 
was frequenting the house at 3017 Central Avenue, N.E. Prior to that time, 
none of the officers had heard of that address. (S. Tr. li-15, 22, 34-35.) 
Officer Bush called the telephone mumber listed to that house (which was not 
in appellant's name) and was told by the woman who answered that appellant did 
not live there but merely visited occasionally, and that she had not seen 
appellant in a few weeks (S. Tr. 15, 35). The policemen then drove out to 
the area and saw, parked outside, a black Mercury that appellant was known to 
have driven in the past (S. Tr. 15, 335). The officers remained watching 
for about an hour, in the hope that appellant was inside and would leave upon 
learning that someone had been asking for him. However, appellant did not 
appear. (S. Tr. 15.) ‘The officers returned to the Central Avenue house 
several times, both during the day and at night, but neither detective was ever 
able to gain admittance nor did anyone ever answer the door (S. Tr. 16-17, 35, 


38-39). The Mercury remained where the detectives had seen it the first day, 
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covered with snow, and “looked like it had never been moved" (S. Tr. 16-17). 


A peper tag that had been on the rear of the car the first day later dis 
appeared, but the accummlation of snow stayed on the car (S. Tr. 16-17, 34=35). 
If the car had moved, the officers might have considered this an indication 
that appellant did indeed live at that house, but its position never shifted 
(S. fr. 17). In Detective Didone's words, 

since we didn't know for sure or didn't have good 

idea he was there, we didn't want to barge in 

unless we had corroboration of the information (S. Tr. 16). 

Finally, in February, 1963, the police were notified that one Larry 

Charles Moore, determined to be appellant, had been arrested with Richard 


Reeves in New Jersey, and the December 5 warrant was promptly executed on 


February 11 (S. Tr. 1819, 35-36). 


Appellant's whereabouts between December and February. 


In March, 1962, appellant's restaurant at 1932 i Usth Street, N.W., 
burned down and he moved from his second floor apartment over the establishment 
to his mother's house at 3017 Central Avenue, N.E. He testified that he lived 
with his mother continuously from that time until his arrest in February, 1963. 
He had no formal rental agreement with his mother, was not Listed as living 
with her, and neither he nor his mother had a telephone. Nor did he inform 
the police of his change of address (T. Tr. 83-85, gha95; S. Tr. 27-28, 30-31, 
47, 49, 65, 70-71, T5=TT, 79-80.) Indeed, the presence of his clothes and other 
belongings inside the house was the only evidence of his mesrdence there (S.Tr. 


80). Appellant testified that he spent "most every night" at Central Avenue, 
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but admitted that he would at times stay the night with Ricky Reeves on Q 
Street (S. Tr. 71, 81). 
Mrs. Ethel Artis, who also lived at 3017 Central Aveme, supported 


appellant's testimony that he lived there from March, 1962 until his arrest 


(S. Tr. 27-28, 30, 5859). Her testimony as to how often she saw him during 


this time was contradictory (S. Tr. 30-31, 62-64, 78). She was unaware that 
any police officers had called or come to the house inquiring about appellant, 
put she was not at home during the days (S. Tr. 31, 62). 

After appellant's restaurant burned down, he was apparently unemployed 
until mid-October, 1962 when he began to spend his nights helping out his 
former manager, Dorothy Morrell, in her coset: shop at 1814 = lith Strect, 
aS According to both appellant and Mrs. Morrell, he would arrive there in 
the early evening, have dinner, and remain until between 4 and 6 the following 
morning. Appellant received no salary from Mrs. Morrell for his culinary 
assistance and the odd jobs he did almost daily. (fT. Tr. gh-95; Ss. Tr. ho-k3, 
50, 71, 78; see S. Tr. 6-62.) 

Both appellant and Mrs. Morrell admitted that they had never told any 
narcotics officer that he was working with her. Although Mrs. Morrell testi- 
fied that police officers did visit her restaurant during December and January, 
she conceded that Detectives Paul and Didone would not have known tmt appellant 
frequented her shop. (S. Tr. L5-h6, 48, 1SeTT-) Appellant also admitted that 
he never advised the police of his whereabouts after his restaurant burned 
down (S. Tr. 75-77). 


3/ Mrs. Morrell also testified that appellant lived on Central Avenue during 
this period -(S. Tr. 49). 


siis 
Appellant testified he was in the city continuously from October, 
1962 until February 10, 1963, when he left for New York with two friends. He 


was arrested the following day on his way back to the District and was then 


advised of the charges involved in this case. (T. Tr. 85; S. Tr. 28, 43-44, 50, 


72-75, 81.) 
The testimony of Officer Bush at trial. 

Towards the end of his undercover career, at about 9:20 p.m. on October 
10, 1962, while in the company of an unknown woman, one Richardo Raboya, and 
one "friple", Officer Bush saw appellant, Larry Godfrey, SEES south on 13th 
Street near the corner of Wallach Place (T. Tr. 25626, 37-39). The officer had 
seen appellant before this, although they had not been introduced (T. Tr. 55). 
Officer Bush asked appellant for "two joints", appellant delivered two smill 
glassine envelopes (later determined to contain narcotics), the officer geve 
appellant $10.00 and left the area (T. Tr. 26-27 > 35, TTT). 

The next night, October 11, Officer Bush testified, he again bought nar= 
cotics from appellant, this time at about 8 p.m. in the alley east of the 2000 
block of lth Street, Northwest, closer to U Street. Walking into the alley, 
the officer saw appellant holding a bunch of glassine envelopes. He approached 
appellant, said he wanted one joint, and handed appellant $5.00. Appellant 
replied "wait a minute", reached into his shirt for another package of 
envelopes, gave the officer one (which contained narcotics), and the officer 
departed (T. Tr. 30, 35, Ti=T8-) 

On October 12, 1962, appellant sold Officer Bush narcotic drugs, for the 


third time, again at about 8 p.m. and in the alley east of the 2000 block of 
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sth Street, but this time closer to the V Street end of the alley (T. Tr. 33, 
78). Officer Bush recalled that on this final night appellant was seated on 
a sort of log in the alley, and that after the officer asked for "one thing", 
and in exchange for $5.00, appellant delivered a glassine envelope containing 
heroin (f. Tr. 33, 35). 

On each of the last two sale occasions, Officer Bush was alone when he 
met appellant (T. Tr. 4). Although he did not recall how appellant was dressed 
on October 10 (T. Tr. 39), the officer did remember the shirt appellant wore on 


October 11 (T. Tr. 4h). Officer Bush recalled making one other purchase on 


October 10 and on October 12, and making none on October 11 (Tr. 47). Although 


Officer Bush made memoranda of his purchase transactions (T. Tr. 53-54), the 
record in no way suggests that he needed those memoranda in order to testify 
in this case. 

Appellant's defense at the trial. 

Testifying in his own behalf on the trial of this case, appellant was 
able to provide himself with an alibi for the three nights in question. He 
denied selling narcotics drugs to Officer Bush on any of these nights (October 
10, 11, and 12, 1962) and, further, denied he had seen the officer until a 
few months before the trial, in the courthouse (T. Tr. 85-86). 

On the night of October 10, 1962, appellant claimed, he was in New York, 
having gone up by bus on the 8th to inquire about possible employment as a bar= 
tender. He testified in detail as to his movements in New York, between his 


hotel on 117th Street, Small's Paradise at 2292 Ninth Avemme, where he had 
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worked previously, and another bar, Elturundo, at 13end street and Lenox 


Aveme, which had been torn down for a housing project. He was able to 
find none of his prior associates (specifically Frank Gibbs and Gene Tallarda). 
On the 10th, he walked around New York and went to a show before taking an 
evening bus back to Washington, where he arrived on the morhing of October 
11. (@. Tr. 88, 90-93.) 
Appellant first purported to be unable to recall where specifically he 
had been in Washington on October 11 and 12, 1962, possibly because of 
"the time element" (T. Tr. 88-89). However, on probing, his recollection 
improved as the following testimony demonstrates: 
[APPELLANT: ] I knew what I did in New York because I went 
to specifically see about a job. Here on the 
eleventh and twelfth I might have been visiting 
friends. I know I was home watching television 
in the evening. . .. I always do look at tele- 
vision. 
Are you claiming you were at keme looking at 
television on the eleventh and twelfth, at 
the time the Government claims you were selling 
these drugs, you claim you were at home looking 
at television? (tT. Tr. 93). 


I couldn't say the specific hour, but I know I 
look at the late show on television. 


Then you do remember where you were on the eleventh 
and twelfth? 


At the late hours, yes, I been home. 


le 


In other words, you only remember the late 
' hours, but don't remember the early hours. 
Can you explain that to us? 
I would be most anywhere, walking around. .. . 
| I could be most anywhere walking around. As- 


far as accounting for my presence at a parti~ 
| cular time, I couldn't do that. {f. Tr. 94) 


' Now you say that you do recall what you did 
on the evenings of October 11th and October l2th 
| of 1962; is that what you are saying now? 


The late evenings I went home and usually get 
home 10:00 o'clock at night. 


In other words, you didn't get home on those 
evenings until 10:00 o'clock? 


Around that time, yes. (T. Tr. 96.) 


Where had you been all day that you would get 
get home that late? 


Well I'd gone down by the restaurant and been 
around there. 


' And that is this other restaurant? 

Yes. 

Where is that located? 

1825 Fourteenth Street, Northwest. (T. -Tr. 97.) 

Appellant testified that until somewhere near 10 p.m. on both October 11. 

and 12 he had been in the vicinity of Swann and S Streets, and that he had 
returned home between 10 p.m. and midnight (T. Tr. 97). Specifically, at 
about 8 p.m. on the llth, he "might have been around the restaurant", "or 


else on the street", 1th Street, "anywhere between U and the restaurant” 


(z. Tr. 97-98). Questioned whether he might have been near the 2C00O block 


of lsth Street, where the sale occurred, appellant replied, 
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I doubt it, unless I'd gone over to the People's 
Drug Store. I might have gone over to get 
cigarettes. 

That's only a couple blocks away? 


That's in the 2000 block. The 1900 block is T 
and U, across U Street, that's the 2000 block. ... 


Wallach Place is between T and U. 


That's not far from where this restaurant 
is, is it? 


It's about a block. (T. Tr. 98.) 


Appellant's recollection of his whereabouts at about 7: 50 pem. on the 


12th, the time of the third sale, was slightly less precise, in thet he knew 


he "was out on the street [rather than at home], but [he] couldn't say exactly 


where [he] was at that time” or whether he had been near the restaurant (T. 


Tr. 99). 


Appellant admitted a conviction in New Jersey of possession of narcotics 


paraphernalia, and an assault conviction in Maryland in 1950 (z. Tr. 96, 101). 


Further, he testified in some detail as to an alleged incident involving 


Detective Didone in 1957, claiming even to recall what he had been doing when 


the officer had entered his restaurant (T. Tr. 86-87, 100). 
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ARGUMENT 

The trial court's memorandum on remand was filed two weeks after the 
opinion of this Court in Ross v. United States, U.S. App. D.C.___, 349 
F.2d 210 (1965). Subsequent decisions, which carefully demarcate the 
boundaries of Ross, indicate that certain of the trial court's conclusions 
of law are erroneous. 

Appellant's motions to dismiss the indictment for delay between offense 
and arrest were predicated on the Sixth Amendment. However, since this 


appeal was first argued, it has been settled that the speedy trial right 


created by that amendment attaches only at arrest. Appellant's claim there- 


fore more properly arises under the Fifth Amendment as a question of due 
process or is addressed to the supervisory power of this Court. Powell v. 
United States, D.C. Cir. No. 19315; August 30, 1965, Ross v. United States, 
supra; Hardy v. United States, 119 U.S. App. D.C. 364, 343 F.2d 233 (1964), 
Gert. denied, 38 U.S. 98+ (1965); see Roy v. United States, D.C. Cir. No. 
19285, September 2, 1965. 

In order to prevail on this issue, appellant must establish two things: 
first, "that there was no legitimate reason for the delay" and, second, "that 
he wes prejudiced by the delay.” Powell v. United States, Supra, slip op. at 
4; (Francis ’.) Jackson v. United States, D.C. Cir. No. 18597, Septexber 33, 
1965, slip op. at 4; see Roy v. United States, supra (delay reasonable; 
questicn of prejudice not reached). The questions of reasonableness of the 
delay and resultant prejudice to a defendant are questions of lew rather tren 


of fact. Roy v. United States, supra, slip op. at 3-4; Ross v. United States, 


nee : 
___» U.S. App. D.C. at ss, 349 F.2d at 212. Thus this cout need not 
consider whether the trial court's conclusions are "clearly erroneous" under 
the stendards set forth in (Henry) Jackson v. United States ; D.C. Cir. No. 
19134, November 4, 1965, Part I. However, this Court should recognize that 
the trial court in this case lebored under a misconception of which party 
bad the burden of proof on the remand. At the outset of the hearing, the 
court ruled that "the Government hes the burden here" (S. Tr. 3). But 
Powell v. United States, supra, held that the burden is on : defendant to 
show the absence of a legitimate reason for mretarrest delay and also that he 


was prejudiced thereby. Slip op. at 4, 5. 


The pre=arrest delay was reasonable. 


This Court has recognized that 
use of undercover agents is a necessary and accepted 
police practice, and the interest of the Goverment 
in keeping an agent's identity secret for a reason= 
able period is a legitimate basis for delaying the 
arrest of an individual wrongdoer while the agent 
is continuing his covert investigations. 
Powell v. United States, supra, slip op. at 4. In not every case need this 
Court inquire into the reasonableness of the "conceded police purpose to 
protect the identity of its undercover officer." Worthy v. United States, 
D.C. Cir. No. 19279, October 7, 1965, slip op. at 3. The Worthy case held 
that "reasonableness may be assumed within an appropriate range of time", 


a@ range not exceeded by a four month delay between offense and arrest. See 
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Mackey v. United States, D.C. Cir. No. 19525, June 30, 1965 (two months); 
cf. Godfrey v. United States, D.C. Cir. No. 19525, November 5, 1965 (3 1/2 
months); Anderson v. United States, D.C. Cir. No. 19374, October 28, 1965 
(Per curiem)(3 months); Roy v. United States, supra (3 1/2 months); Bey v. 


United States, U.S. App. D.C. __, 350 aaa 467 (1965). Thus Judge Youngdahl 


correctly concluded, from substantial evidence, that the less than two month 
delay between offenses and warrant application in this case was reasonable, 
albeit purposeful, because “intended to protect the concealed identity of the 
undercover agent . . . and thereby to enhance the effectiveness of the enforce- 
ment of the narcotics laws" (Findings of Fact 1-6, Conclusion of law 1). See 
Salley v. United States, D.C. Cir. No. 19287, November 24, 1965, slip op. at 3 
("The widespread police practice of utilizing undercover agents and informers 
to infiltrate the narcotics underworld is effective and necessary.") 

Turning to the just over two month interval between issuance of the 
warrant and its execution, the trial court found that the delay "was neither 
purposeful nor deliberate” and that "the reason for said delay is not clearly 
ascertainable." It concluded, however, that "the attempt to locate the deren 
dant was less than diligent" and that 

in these circumstances, including the almost two 
months' delay between the alleged offenses and the 
issuance of the arrest warrant, the more than two 


months* delay between arrest warrant-and arrest was 
unreasonable. (Findings of Fact, 14-17, Conclusion of Law 3) 


Af PB. Pr. We25, 36-37, 45, 4Beh9, 56-58; S. Er. T-11, lt, 20-21. 
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Appellee does not understand how precedent justifiable delay can turn 
5 


merely negligent delay into unreasonable delay. purthernores “unreasonable 
delay" in the Ross sense is not any delay that might have been avoided. 
Rather, it is delay intentionally caused by the Government without due con 
sideration for the interest of the defendant in being promptly advised of the 
charges against him. Ross v. United States, supra, ___U-S. App. D.C. at > 
349 F.2d at 212, 213, 215=16; Roy v. United States, supra; see Powell v. 
United States, supra, slip op. at 4a5. Since the postewarrant delay in this 
case was not deliberate, it could not be unreasonable under Ross. 

Further, the trial court's conclusion that the efforts to execute the 
warrant were "less than diligent", apparently based on the fact that appellant 
Search indeed pot located although physically within the District, is wrong as a 

/Roy v. United States, supra, slip op. at 3-4. ‘In the instant case the District 
Court found (as facts) that the police "set out at once to execute” the 
warrant after it was issued, that to this end they inquired of Richard Reeves 
as to appellant's whereabouts, notified law enforcement authorities of the 
warrant and, "{surveyed] certain areas where the [appellant] was thought 
likely to be found" (Finding of Fact 9). Further, the court found that the 
officers first learned of the Central Avenue address in January, 1963 and, 
despite telephone calls and surveillance, were unable to locate appellant 
(Finding of Fact 10). These findings are supported by substantial evidence 
(S. Pr. 1118, 21-25, 33-39, 50). 


5/ The court found the post-warrant delay neither purposeful nor deliberate. 


Thus if the efforts to arrest appellant were "less than diligent" the conse- 
quent delay apparently could be termed negligent. 
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Exactly the same steps were taken by the police in order to locate and arrest 
Arthur Roy during this same time period and were held by this Court to con= 
stitute diligence and a legitimate reason for delay in informing 2 defendant of 
pending charges. Roy v- United States, supra. 

Admittedly the police did not find appellant within the city of 
Washington, but it is unclear precisely what more they could have done. The 
officers did not learn of the Central Avenue address until mid-January (Finding 
of Fact 10; S. Tr. 1el5, 22, 3-35) and they could @iscover no sign that 
appellant did in fact reside therein (S. Tr. 1517, 335). Without corrobo- 
ration of the informant's story, the officers were comnendably reluctant to 
‘burst into the house in search of appellant (Ss. Tr. 16). From the apparently 
abandoned car, the police could reasonably infer that appellant was not in 
fact living at the house (S. Tr. 15-17, 34-35). Appellant testified that he 
did not tell any policeman of his change of addresss in the spring of 1962 
or that he was spending time with Mrs. Morrell (S. Tr. 16-11). Moreover 


Mrs. Morrell and appellant both conceded that Detectives Paul and Didone would 


not have known that appellant frequented her carry-out shop (Ss. fr. h5ah6, "8, 


15-TT)- Appellee submits that the police "used ‘every means available to then'” 
im diligently seeking to arrest appellant, and that appellant has not ee 
their efforts. 

6/ Roy v. United States, supre, slip op. at 3. 


7/ Powell v. United States, supra, slip op. at 5. 
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Finally, the total period of delay between offenses and notification 


in this case is four months and one week, clearly within the period presumed 
reasonable in Worthy v. United States, supra; see Ross v. United States, supra. 
___U.S. App. D.C. at__, 349 F.2d at 213. appellant has not met his 
burden of proving that the sum or the parts of the aeiaerest delay in this 
case was unreasonable. 

Appellant has not shown prejudice from the delay. 

The trial judge rightly concluded that appellant was not prejudiced in 
his defense to the October 10 transaction by the peeierest delay, for appellant 
testified fully regarding his activities in New York on that ans and the two 
preceding days (Findings of Fact 8, 19, Conclusion of Law 2; m, Tr. 88, 90-93). 
The court further found that the aeeerrar delay had no "ascertainable" 
effect on appellant's defense to the October 11 and 12 charges (Finding of 
Fact 7, Conclusion of Law 2). However, the court did conclude that appellant's 
memory and thus his defense to the October 11 and 12 charges had been pre= 
judiced by the two month post-warrant, eens delay (Finding of Fact 18, 
Conclusion of Law 4). Appellee submits that appellant has failed to meet his 
burden of proof on the issue of prejudice and that this conchision is wrong as 
a matter of law. Roy v. United States, supra; Powell v. United States, supra, 
slip op. at 4, 5; (Francis) Jackson, supra, slip op. at 3h; see Worthy v. 
United States, supra, slip op. at 3; Camady v. United States, D.C. Cir. No. 
18392, July 14, 1965; Mackey v. United States, D.C. Cir. No. 18525, June 30, 
1965. 
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There are two aspects to prejudice in the Ross sense «= the comparative 


strength or weakness of the Government's case, and the effect of the delay 


upon the defendant's defense. Ross v. United States, supra, U.S. App. D.C. 


at __, 349 F.2d at 212, 214, 215; see Worthy v. United States, supra, slip 
op. at 3; Roy v. United States, supra, slip op. at 4; Powell v. United States, 
supra, slip op. at 6; Bey v. United States, supra. The Government's case 
against appellant as to each of the three transactions was far more substantial 
than that against Ross involving only one transaction. The decision in Ross 
“turns cemgttt on the fact that the conviction there rested on the uncorro= 
porated testimony of a witness "who, by reason of lapse of time, could not 
testify on the basis of unaided personal recollection. . .." Ross v. United 
States, supra, ___U-S. App. D.C. at wou 3h9 F.2d at 215; see 349 F.2d at 
212, 214. The record in the case at bar is barren of any intimation that 
Officer Bush used or needed his notes to testify against appellant. The 
officer testified in detail regarding each of the three transactions involved. 
He recalled appellant's location in the alley on each occasion, and he 
remembered the shirt appellant wore on October 11 (fr. 2527, 30, 33, 35, 31-30. 
Wh, 55, 16-18). Moreover, his identification of appellant, unlike that of 
Ross, was not based on only one meeting; in addition to the three occasions 

on which appellant sold him narcotics, the officer had seen him at other 

times (Tr. 55). See Worthy v. United States, supra; Bey v. United States, 
supra. Furthermore, appellant's admissions that in October, 1962 he hung 


around the area where the sales were made tend to corroborate the officer's 


8/ Powell v. United States, supra, slip op. at 6. 
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testimony (T. Tr. 97-99; S. Tr. 40-43, 50, 71, 78). In sum the delay in this 
case did not affect the quality of the Government's evidence against appellant. 
Nor did appellant put forth as "plausible [a] claim of inability to re= 
call or reconstruct the events of the day[s] of the offense[s]" as did Ross. 
Like Ross, appellant testified that he was unable to recall his actions on the 
night in question because of the lapse of time between that night and his 
arrest. The gelay [as even months; the delay found prejudicial here was 
only two months. Moreover, Ross in addition offered evidence ‘that his closest 
companion at the time of the offense had doubtedher ability to remember and 
because of this had declined to offer her "seemingly exculpatory sactisgteeee 
Ross' trial. Appellant made no such attempt to show that his associates in 
October, 1962 had been reluctant to testify in his behalf because of supposed 
or actual failures of memory. Indeed, Mrs. Artis and Mrs. Morrell testified 
in some detail at the hearing in December, 1964, regarding the events that had 
occurred two years previously, at the precise time of the crimes charged. ... 
Surely these ladies could have at the very least been asked if they recalled 
seeing appellant on October 11 and 12 or if they knew where he had been on 
those nights! However, appellant made no attempt to elicit helpful testimony 


from his -irenes and offered no other evidence to support his claim. (S. Tr. 


is) 
92-95.) Cf. [Sea = . United States, supra. 


9/ Ross v. United States, supra, U.S. App. D.C. at » 349 F.2d at 215. 


10/ Ross v. United States, supra, U.S. App. D.C. at > 349 F.2d at ol. 
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Obviously a defendant's bare assertion that he cannot completely re- 
construct the events of a certain period will not suffice to establish a 
“pleusible claim" of inability to remezbey for such a rule would be an open 
invitation to perjury. And appellant's trial testimony shows that he was then 
able to recall to a large extent his actions on October 11 and le, 1962. On 
the evenings in question, appellant testified, he wandered around the area 
of 14th Street, between S and U Streets. By 10 p.m. he was home, watching 
television (T. Tr. 93-99.) Admittedly appellant's alibi for October 10, 
when he claimed to have been on a special trip to New York, was more sube 
stantial. However, he clearly did not suffer from the complete failure of 


memory that Ross did. His claim of prejudice does not meet the standards 


set down in Ross and later cases. 


Finally, in the event this Court should conclude that appellant has 
in fact borne his burden of proving legally sufficient prejudice as to the 
October 11 and 12 counts, there is no need to grant a new trial on the 
October 10 counts. ‘The trial court thought a new trial appropriate because 
the jury might have "discredited" appellant's "memory of his whereabouts" on 
October 10 because of "his failure to remember or reconstruct the events of 
October 11 and 12." However, the facts do not warrant this conclusion. 
Appellant testified that on the 10th he was in New York looking for a job. 
Reasonably, he was able to specify where he stayed and visited, for one will 


naturally retain a good memory of one's meanderings on a journey out-of-town. 
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However, the jury was obviously entitled to disbelieve appellant. Compare 


Powell v. United States, supra, slip op. at 6=7. Appellant 's story of his 
whereabouts on the llth and 12th was not wholly unreasonable -= he claimed 
he followed his usual procedure of wandering around lth and U Streets until 
about 10 p.m., and then returning home to watch the late an This testimony 
too could have been credited by the jury n-indeed, perhaps the jury did 
believe appellant but found that during his hours near With and U Streets he 
had met Officer Bush and sold him narcotics. : 
Joinder of the nine counts was clearly proper, for the three sales 

oceurred on succeeding days in the same area of Washington. Fed. R. Crim. 
P. 8a). No motion for severance was ever made, and appellant at no time 
intimated to the court that he wished to testify on the October 10 counts 
only or that he felt himself prejudiced by the joinder. The evidence was 
simple to segregate and the jury could not possibly have been confused. In 
Cross v. United States, 118 U.S. App. D.C. 324, 935 F.2d 987 (196+), cited by 
the trial court, and in Drew v. United States, 118 U.S. App. D.C. 11, 331 F.2d 
85 (1964) there had been pre-trial motions for severance. eeeteracran in 
Cross, this Court found prejudice because the defendant had expressed, 
albeit inarticulately, a desire to testify on one count only. In Drew, this 
Court said specifically, 

if... it appears at any... stage in the 

trial that the defendant will be embarrassed 

in making his defense or that there is a possi- 

bility that the jury will become or has become 

confused, then, upon proper motion, the trial 


judge should order severance. 


118 U.S. App. D.C. at 18, 331 F.2d at 92. (Emphasis supplied.) 
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See also Daly v. United States, 119 U.S. App. D.C. 353, 342 F.2d 932 (1964), 
cert. denied, 362 U.S. (October 11, 1965). 
Since appellant's alibi for the 10th was reasonably stronger than his 
alibi for the llth and 12th there is no real possibility that the jury ais . 
believed it only because appellant had a less detailed recollection of his 
activities on the succeeding two ares Thus there is no reason to order 
a new trial on the October 10th counts. 
CONCLUSION 
Appellee submits that the pre delay was reasonable, that the 
officers were diligent in attempting to find appellant and that the post- 
warrant delay was also reasonsble, that the total preearrest delay was therefore 
justified, that the case against appellant was substantial since the officer 
testified from present memory, independent of notes, and that appellant's 
claim of inability to recall was less than plausible and his allegation of 
prejudice legally insufficient. In these circumstances, was it not fair to 


present the question of appellant's guilt or innocence to the trier of fact? 


a Smith and Anderson v. United States, U.S. App. D.C. ? 3, P.2a 545 
965), was a case where there was "no competent evidence" on one count and-for 
that reason the Court held that the remaining counts "were sufficiently pre» 
judiced to require reversal". U.S. App. D.C. at > 3k F.2d at 548, 
quoting the Court's earlier opinion, 118 U.S. App. D.C. 235, 242, 355 F.2d 270, 
277 (196+)(emphasis in original). 
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For the ultimate issue in Ross cases is whether it is unfair to bring a defen- 
Pin need In every case, as in this, a defendant my testify that 
he cannot recall what he did on the day of the crime and my place responsibility 
for this failure of memory on the delay in apprising him of the charges. The 
ce of &ct then weighs the reasonableness of the claim against the strength 

of the Goverment's case and may well conclude that there is a reasonable doubt 


of the defendant's guilt. Dismissal of the indictment, however, takes these 


questions of credibility and of guilt or imnocence from the usual trier of fact. 


Consequently, it is a remedy that should be invoked only in extreme cases, wirre 
the Govermment's case is exceedingly weak, the defendant's plea strong, and there 
is no legitimate reason for the delay. The instant case meets none of these 
conditions. 


lef Significantly, this Court in Ross did not hold that under the Fifth 
Amendment the indictment should have been dismissed prior to trial. Rather, 
the Court invoked its supervisory power and reversed the conviction without 
ordering dismissal of the indictment; presumably Ross could have been retried 
had corroborative evidence been available. Cf. Franklin v. United States, 117 
U.S. App. D.C. 331, 335, 330 F.2d 205, 209 (T9et). 
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WHEREFORE, it is respectfully submitted that the indicated disposition 
of the District Court should be rejected by this Court and the original judgment 
of conviction be affirmed. 
8/ DAVID G. BRESS 


DAVID G. BRESS 
United States Attorney 


[s/ FRANK Q. NEBEKER 

FRANK Q. 

Assistant United States Attorney 
s/ WILLIAM H. COLLINS, JR. 


a. 9 
Assistant United States Attorney 


[s/ CAROL GARFIEL 
CAROL G. 


Assistant United States Attorney 
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to attorney for appellant, William J. Garber, Esq., 412 = 5th Street, N.W., 
Washington, D. C., 20001, this 26th day of November, 1965. 


[s/ CARO GARFTEL 
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Assistant United States Attorney 
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RESPONSIVE MEMORANDUM AFTER REMAND 


Following oral argument in this Court, the Court, by an order 
filed November 23; 1964, remanded the cause back to the Trial Court 
for further proceedings to determine: 

the reasonableness vel non of the delays occur- 
ring between the dates of the alleged offense 
by appellant, the filing of the complaint and 
issuance of the arrest warrant, and the appel- 
ant's arrest, and the effect, if any, on the 
defenses of the casee . . 

A hearing on these matters was held by the Trial Judge on 
December 11, 1964 and testimony was taken. On July 16, 1965, 
the Court filed its memorandum containing findings of fact and 
conclusions of law. 

Essentially, the Court found that the delay of somewhat less 
than two (2) months between the alleged offenses and the filing of 
the Complaint and the issuance of the arrest warrant was purpose- 
ful and deliberate, but was not unreasonable in order to protect 
the identify of the undercover agent and enhance the effective- 


ness of narcotic law enforcement. 


1. 
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The Trial Court further found that the delay between the is- 
suance of the arrest warrant and appellant's arrest was slightly 
more than two (2) months. That, although the delay was neither 
purposeful nor deliberate, it was less than diligent and there- 
fore unreasonable. 

The Court concluded that no prejudice resulted from the delay 
concerning the: alleged offenses of October 10, 1962 because the 
testimony of appellant at trial revealed a reasonably clear memory 
as to his whereabouts at the time. The Court further concluded 
that there was no ascertainable effect on the defense as to the 
October 11 and 12, 1962 dates. 

The Trial Court held that the convictions on Counts Four through 


Nine (covering October 11 and 12) should be vacated and a new trial 


ordered on Counts One through Three (October 10, 1962). 


The Trial Court made its findings in consideration of the case 
of Ross v. United States, __U.S. App. __, 349 F.2d 210 (decided 
June 30, 1965.) 

As Appellant understands it, Ross, supra is directed to whether 
or not the delay was reasonable or was there no legitimate reason for 
the delay and secondly whether or not the delay prejudiced the appellant 
in his defense ~ a plausible claim of inability to recall or recon~ 
struct the events surrounding the offenses charged. 

The Trial Court at first found that the delay between the alleged 
offenses and the filing of the Complaint and issuance of the arrest 


warrant, was in itself not unreasonable. However, coupled with lack 


=e | 
of diligence in executing the warrant for slightly more than an 
additional two (2) months, the delay was unreasonable. 

The Trial Court presided over appellant's trial on the merits 
and, of course, presided over the remand hearing at which testimony 
was taken on the delay factors. The Court made its findings of fact, 
ore of them being that appellant was present in the District of Col- 
umbia during the months of October, 1962 through January of 1963. 

The Trial Court concluded that the effect of the delay wes 
to prejudice appellant's ability to recall or reconstruct his 
whereabouts at the time of the alleged offenses of October 11 and 
12, 1962 and that the appellant's ability to defend himself was 

rinished. 

Recognizing that the Trial Court had before it the files and 
records of the case as well as the evidence adduced at the hearing 
and further recognizing that the burden on appellant to establish 
prejudice is a plausible claim of inability (a standare less than 
beyond reasonable doubt or preponderance of evidence, Francis E. 


Jackson v. United States, D.C. Cir. No. 18,597, decided September 


13, 1965), there was ample basis for the Trial Court to reach the 


conclusions it did. : 

It is submitted, therefore, that the Trial Court correctly 
applied the standards set forth in Ross v. United States, supra. 
pertaining to the alleged offenses of October 11 and 12, 1962 
and that its findings and conclusions should not be disturbed on 


appeal. 


hk 


Appellant submits that the cases cited by the Government in its 


memorandum are not contrary to the holding of the Trial Judge, for 
as Appellant reads those cases they turned upon the failure of the 
appellants in those cases to establish prejudice by the delay. In 
the instant case, the Trial Judge made his findings upon prejudice 
supported by competent evidence, 

Regarding the transaction of October 10, 1962 (Counts One through 
Three of the Indictment) wherein the Trial Judge ordered a new trial, 
Appellant submits that the judgment on those Counts should be vacated. 
The Court predicated its findings and conclusions on this trensaction 
on the fact that the Appellant had a clear recollection of the 
events of that day. However, -ippellant submits that prejudice also 
resulted from the delay as to those Counts for it is reasonable to 
assume that Appellant would not have been in a position to corroborate 
his trip to New York after some four months befare being advised of 
the charge against him. 

The only distinction between Counts One through Three and the 
remaining counts of the indictment is that Appellant testified that 
he was in New York on October 10, 1962, but was in Washington on the 
llth and 12th of October, 1962. 

If delay was found to have prejudiced Appellant as to some of the 
transactions, it is hard for Appellant to concieve how delay coukd 
not have been prejudicial to all of the transactions. 

On the whole, Appellant submits thet the standards set forth in 


Ross v. United States, supra. were correctly applied by the Trial Judge 
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and the plausible claim of inability was amply supported by all of 
the facts, records, and evidence submitted and considered by the 
Trial Judge. 

WHEREFORE, Appellant submits that the findings and conclusions 
of the Trial Judge as to Counts Four through Nine of the Indictment 
(transactions of October 11 and 12, 1962) be subtained by this Court 
and the findings and conclusions as to Counts One through Three of 
the Indictment (Counts One through Three embracing the transaction of 
October 10, 1962) be corrected and the judgment as to those Counts 


be vacated. 


Respectfully submitted, 


WILLIAM J. GARBER, 
412 Fifth Street, N.W. 
Washington, D.C. 20001 


Counsel for Appellant 


This is to certify that a copy of the foregoing: Responsivé 
Memorandum after R mand, was left at the Office of David G. Bress,Esq. 
U.S. Attorney, U.S. Court House, Washington, D.C., this 3rd day of 
January, 1966. 


William J. Garber. 


